
 

 

Opuha Water Limited | 875 Arowhenua Road | RD4 | TIMARU 7974 | Ph 03 614 7801 | Fax 03 614 7860 | www.opuhawater.co.nz 

 
 

 
2 March 2023 
 
 
Charmaine Duffell 
Mackenzie District Plan Hearings Administrator 
By Email :  charmaine.duffell@mackenzie.govt.nz 
 
 
Dear Charmaine 

Plan Change 22:  Hearing of submissions 

1. We refer to your email on 15 February 2023, asking submitters to confirm whether they wish 
to attend the Plan Change 22 hearing, and if so, to complete the hearing attendance form and 
return the same by 27 February 2023.   

2. The purpose of this letter is to respond to those requests. 

Hearing attendance 

3. As you are aware, Opuha Water Limited (OWL) made primary and further submissions on Plan 
Change 22 to the Operative Mackenzie District Plan (PC22).  Since filing those submissions, 
OWL has had the opportunity to review the updated section 42A report for PC22 (circulated 
on 15 February 2023), and the questions from the Panel on the same (attached to the Panel’s 
Minute 1 – PC22 dated 22 February 2023). 

4. OWL agrees with the recommendations of the section 42A report in relation to its submissions 
and also further submissions on PC22, but considers the rewording suggested by the Panel in 
its questions on LIGHT-O1 and the recommended new rule, LIGHT-R4, are appropriate.  For 
that reason, OWL considers it is not necessary to attend and take up valuable time, unless 
there are questions from the Hearings Panel in relation to its submissions and/or further 
submissions.   

5. OWL therefore asks that this letter be provided to the Panel for their consideration. 

6. Assuming that the Panel does not wish to ask OWL staff any questions regarding its 
submissions and further submissions, for the sake of clarification OWL advises that it supports: 

(a) The Panel’s proposed rewording of clause 1 of LIGHT-O1, for the reasons noted by 

the Panel, as follows:1 

“….amenity values; human safety and well-being; and…” 

(b) The Officers’ recommendation to include new permitted activity rule, LIGHT-R4, in 

PC22 in response to OWL’s submission.  However, it prefers the Panel’s proposed 

 
1 Per the Panel’s questions on [33] of the section 42A report. 



rewording of the description of that rule as follows, for the reasons noted by the 

Panel:2 

 
LIGHT-R49 - ‘Temporary Outdoor Lighting during periods of Emergency or 
Public Risk likely to cause Loss of Life, Injury, or Serious Damage to Property. 

(c) The Officers recommendation to reject the primary submission of Rex Williams (10) 
in relation to “high intensity light sources in the Rural Zone”, and the associated 
reasons (at [71] of the section 42A report). 

(d) The Officer’s recommendation to reject the primary submissions of Ingemar Dierickx 
(5) and Marion Dierickx (14) in relation to pivot irrigator lighting.  OWL’s position on 
those primary submissions remain as outlined in its further submission on the same, 
namely that OWL: 

(i) Questions the legal vires of the changes requested by the submitters, which 
would have the effect of regulating light from pivot irrigators that have been 
previously held by the Environment Court to not fall within the Operative 
Mackenzie District Plan’s definition of “building” for the purpose of the 
policies and rules of that Plan because they are “vehicles” under exception (e) 
in that definition.3 

(ii) Notes the difficulty that would arise from accepting the changes requested by 
the submitters to PC22 from an enforcement perspective, as existing lighting 
on irrigators could continue to operate in reliance of existing use rights 
provided the requirements of section 10 of the Resource Management Act 
1991 are satisfied (and that OWL does not expect irrigation areas within its 
Scheme to be expanded in the future due to nutrient management and other 
regulatory restrictions). 

OWL suggests that it may be prudent for an advice note to be included in PC22 to 
confirm that the objectives, policies, and rules in the Light Chapter do not apply to 
pivot irrigators, if the Panel accepts OWL’s arguments and considers that would be 
helpful to plan users and administrators. 

7. Should you have any questions in relation to the above, please feel free to contact me at your 
earliest convenience.  Thank you. 

 
Kind regards 
 

 
 
Julia Crossman 
Environmental Manager, Opuha Water Ltd 
Mobile: 021 535174 
julia@opuha.co.nz 
 

 
2 Per the Panel’s questions on [53] of the section 42A report. 

3 Haldon Station and Ors v Mackenzie District Council [2014] NZEnvC 136 (attached) 
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Date of Decision: 20 June 2014 

Date oflssue: 20 June 2014 

DECISION 

A: Under section 311 of the Resource Management Act 1991 the Environment 
Court declares that large pivot itTigators such as Centre Pivot and Linear 
irrigation systems are not "buildings" within the definition on p 3-2 of the 
Mackenzie District Plan for the purposes of the policies and rnles of the Plan 
because they are "vehicles" under exception (e) in that definition. 

B: There is no order for costs. 

REASONS 

Introduction 
[1] On 4 December 2013 the Mackenzie District Council lodged an application for 
declaration pursuant to section 311 of the Resource Management Act 1991 ("the RMA" 
or "the Act"). 

[2] The application is for the following declaration by the Environment Court: 

That large pivot inigators such as Centre Pivot and Linear irrigation systems are not "buildings') 
for the purposes of the policies and rules of the Operative Mackenzie District Plan (as amended 
by Plan Change 13). 

The application was suppotied by an affidavit dated, 25 October 2013, from Mr 
A R Curtis, Chief Executive oflrrigation New Zealand Ltd. 

[3] The Cmmcil submitted that large inigators are not buildings for the following 
reasons (summarised): 

(i) the District Plan does not refer to large irrigators as buildings; 
(ii) they fall outside the District Plan definition of 'building'; 
(iii) they fall within the 'vehicle' exclusion in the District Plan's definition of 

'building'; and 
(iv) the Cmmcil did not intend that large irrigators would be regulated under 

the District Plan's rnles for buildings. 
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[4] A notice of support was filed by the Mackenzie Branch of Federated Farmers of 
New Zealand Inc ("the Mackenzie Branch") on 20 December 2013. The notice was 
supported by the affidavit ofMr P Boyd dated 19 December 2013. 

[5] The parties agreed the court could resolve the question on the papers. Both the 
Council and the Mackenzie Branch lodged submissions supporting the declaration. No 
party opposed the declaration. 

No service and no opposing parties 
[ 6] Initially we were concerned that this application was made within the existing 
PC13 appeals rather than more generally. However, Mr Hardie, counsel for the Council, 
observed that the issue has only arisen because of a comment by the court in its first 
(interim) decision in these proceedings. In that decision1 the comt wrote2 (obitet): 

Structure is defined in the RMA3 as meaning " ... any building, equipment, device, or other 
facility made by people and which is fixed to land; ... ". 

A "building" is defmed in the district plan4 as meaning (relevantly) " ... any structure ... whether 
temporary or permanent, movable or immovable, ... ". So a pivot irrigator is a "building" for the 
purposes of the policies and rules in the district plan. It will therefore be caught by rule 3.1.1.e in 
respect of sites of natural significance, scenic viewing areas and (now) scenic grasslands. 

[7] The application is designed to check that the court's obiter statement is correct, 
or rather to persuade the comt that it was wrong. Accordingly, we were persuaded that 
the wide Mackenzie commtmity did not need to be notified of the application. 

[8] One indirect consequence of the lack of notification is that in fact there is no 
patty opposing the application. The court raised the possibility of an amicus curiae, but 
the Council has such a small rating base it was not enthusiastic about paying for that. 
Instead Mr Hardie undertook to put the opposing arguments as carefully and fully as he 
could. In the circumstances- where the court's statement in the First (Interim) 
Decision is the only source of doubt about how the district plan works in relation to 
in·igators - we consider that is appropriate. 

Modern inigation systems in the Mackenzie District 
[9] In his affidavit Mr Cmtis explained5 how methods of inigation have changed 
over time in the Mackenzie District: 

2 

4 

(;). 5 

Most of the early irrigation, some of which still remains, was applied through surface methods 
such as border dyke. Surface irrigation is the least efficient form of inigation and typically 
carmot meet modern efficiency standards. Surface irrigation was then superseded with early 

[2011] NZEnvC 387. 
[2011] NZEnvC 387 at [279] and [280]. 
Section 2 of the RMA. 
Mackenzie District Plan p 3-2. 
A R Curtis, affidavit 29 October 2013 para 16. 
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spray irrigation methods such as travelling iiTigators (hard and soft hose guns and booms). It is 
challenging to operate these iiTigation systems to meet modem efficiency standards due to their 
high application intensity and low distribution uniformity. In recent times, the pastoral, arable 
and vegetable irrigators have moved to modem centre pivot or linear move irrigation systems. 
These, when designed, installed, operated and maintained well, are the most efficient form of 
broad-acre spray iiTigation available. 

[10] Aspects of the efficiency ofthe modem systems include low intensity application 
of the water and the capacity to water large areas uniformly or at deliberately variable 
rates6

. 

[11] Generically, it appears fi.·om Mr Curtis' affidavit that irrigation systems have two 
parts7

: 

e a reticulation system and supply structure 

• an application system 

[12] The reticulation system and supply structure starts with the taking of water. In 
the Mackenzie District about 90% of irrigation water supply is fi.·om surface water takes, 
and only a small amount fi.·om bores8

. Water is then conveyed, usually by gravity, 
through buried pipes or sometimes in open charmels to the paddocks where it is to be 
used9

. The supply structure then includes a pump (either in a small shed10 or powered 
by a stationary tractor11

). Various headworks are usually necessary- valves, filters, 
gauges and water meters 12

• The reticulated water is then pumped up a pipe called a riser 
into a "central tower". 

[13] The second, and in this context, most important component of the irrigation 
systems is the application system. This application is concemed with the use of centre 
pivot and linear move irrigators in the Mackenzie country. These13

: 

6 

7 

9 

10 

II 

12 

13 

... consist of metal spans (that support the central water pipe) with mobile 'A-ft·ame' towers on 
motorised wheels between them (to keep the water pipe suspended 2.5- 4.5m above the ground). 
Typically they are of 40 - 50m spans but can range between 30m and 80m. Over recent years 
their overall length in NZ has been commonly capped at 600m (12- 15 spans). This is due to 
water application efficiency issues negatively impacting upon production through excessive 
application intensity when longer overall lengths are used. Each tower is driven (powered) 
through individual electric or hydraulic motors. Each individual tower's movement is controlled 
by a central operating system that uses sensors to ensure the spans move at the desired speed and 
do not 'get out of alignment'. 

A R Curtis, affidavil29 Oclober2013 pam 15. 
A R Curtis, affidavit 29 October 2013 para 24. 
A R Curtis, affidavit 29 October 2013 para 22. 
A R Curtis, affidavit 29 October 2013 para 23. 
A R Curtis, affidavit 29 October 2013 para 22(e). 
P Boyd, affidavit 19 December 2013 para 6.2. 
A R Curtis, affidavit 29 October 2013 para 22(d). 
A R Curtis, affidavit 29 October 2013 para 24. 
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[14] Specific aspects oflinear move in·igators were described as follows 14
: 

These irrigators typically operate in two parallel straight runs. Once they reach the end of one 
they are towed across and return to where they started in the other. The water supply is either 
from a central race or from regularly spaced pressurised hydrants- typically 400m apart. All 
sprinklers are of the same nozzle size, pressure regulators before the sprinkler are also common, 
particularly if there are topographical height differences along the irrigator length. 

[15] Mr Curtis then distinguished two types of centre pivot irrigators 15
- towable 

and fixed. In respect of the former he wrote: 

Towable Centre Pivots inigators typically have a central concrete pad with a water hydrant 
located beside it. The central tower end of the towable irrigator is temporarily anchored to the 
pad using chains .... The inigator then pivots around the anchor to irrigate. Other options exist 
for anchoring towable pivots that do not require concrete pads, for example earth anchors and 
free standing skid assemblies. A towable centre pivots anchoring requirements are 
predominantly driven by the irrigator length. 

The water supply is connected to the irrigator through a removable connection between the 
central towers riser pipe and the water hydrant. The central tower[']s pivot point design varies 
between manufacturers, however in generic terms it comprises of a riser pipe that slots into a 
pivot elbow and bearing assembly .... 

Towable pivots are usually anchored for 3-5 days before they move to their next location for a 
similar time fi·ame. It is uncommon for more than two locations to be used unless the system 
capacity (the depth of water that can be applied per hectare per day) is increased from the 4-5mm 
per day typical ofNZ centre pivots .... 

[16] Mr Boyd described a fixed centre pivot as follows 16
: 

A fixed centre pivot consists of a steel fi·ame of approximately Jm in height which is bolted to a 
concrete pad. The concrete pad sits at ground level, and is approximately 3m2 in area. The 
reason this is bolted down is to stop the frame from moving fi·om the point ofthe riser. The pivot 
remains connected to the riser and rotates around this riser. 

[17] Mr Curtis then explained the difference between towable centre pivots and fixed 
. b . I 17 . fi d . centre p1vots as emg t 1at 111 a 1xe centre p1vot: 

l4 

15 

16 

17 

... their central tower and water supply is permanent. The central tower is generally between 3.5 
- 4.5m high and is bolted to the same concrete pad as outlined above for towable centre pivots. 
The connection of the spans to the centre tower is by the same method as a towable centre 
pivot- a riser pipe and pivot elbow and bearing assembly. 

A R Curtis, affidavit 29 October 2013 para 26. 
A R Curtis, affidavit 29 October 2013 paras 27-29. 
P Boyd, affidavit 19 December 2013 para 8. 
A R Curtis, affidavit 29 October 2013 paras 30-31. 
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For fixed centre pivots the riser pipe has a permanent connection to the reticulation system 
instead of a temporary connection to a water hydrant. The sprinkler package is also identical to 
the towable centre pivot. 

Definitions in the Mackenzie District Plan 
[18] The definition of a "building" in the plan18 is as follows: 

Building: for the purposes of this Plan, means any structnre or part of a structnre whether 
temporary or permanent, movable or immovable, but does not include: 

a. Any scaffolding or falsework erected temporarily for maintenance or construction 
purposes. 

b. Fences, walls or retaining walls of 2m in height or less not used for advetiising or for any 
pmpose other than as a fence, retaining wall or wall. 

c. Structures less than 5m2 in area and in addition less than 2m in height. 

d. Masts, poles, radio and television aerials (excluding dish antennae for receiving satellite 
television), less than 7m above ground level. 

e. Any vehicle, trailer, tent, caravan or boat whether fixed or movable unless such vehicle, 
trailer, tent, caravan or boat shall be used as a place of accommodation, business or 
storage. [Underlining added]. 

[19] "Structure" is not defined in the plan, but is defined in the RMA as follows: 

Structure means any building, equipment, device, or other facility made by people and which is 
fixed to land; and includes any raft. 

[20] The plan's definition of "building" has an exception, and that relates to a 
"vehicle". Counsel referred to the definition of a vehicle in section 2 of the Land 
Transport Act 1998, which states thai a "vehicle": 

18 

(a) Means a contrivance equipped with wheels, tracks, or revolving runners on which it 
moves or is moved ... 

(c) does not include 

(vi) a pedestrian-controlled agricultnral machine nor propelled by mechanical power: 

(ix) any other contrivance specified by the rules not to be a vehicle for the purposes of 
this definition. 

Section 3: Definitions [Mackenzie District Plan p 3-2]. 
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[21] Perhaps more relevantly The New Zealand Oxford Dictionary defines a "vehicle" 
as19 (relevantly): 

1. Any conveyance for transporting people, goods, etc, esp. on land. 

Based on that definition a sledge or a gondola would be a "vehicle", but usually a 
vehicle would, as the Transport Act definition suggests, have wheels. The essential 
component is that a vehicle transpmis something from one place to another. 

[22] The issue arose in the First (Interim) Decision because the method of dealing 
with pivot irrigators in PC13 as notified reads as follows: 

Implementation Methods for all policies 

To encourage placement of various temporary farm structures such as irrigators and wrapped 
feed back fiom roads and state highways, tlu·ough preparation and distribution of guidelines to 
landowners and managers. 

[23] Mr Hardie submitted for the Council that at the time of the plan being drafted the 
Council had not tmned their mind to the issue of whether irrigators are classified as a 
building. The Council had contemplated however in notified PC13 that pivot inigators 
would be dealt with by means of guidelines yet to be developed, which would indicate 
that they were not regarded as being covered by the existing rules. 

Consideration 
[24] Counsel argued the case as one of interpretation, citing sundry principles for us 
to take into account. However, we consider they have misconceived the situation. It 
does not usually make much sense to consider the purpose of a definition in a district 
plan- the purpose is simply to identifY what a word means when used in the plan. 

[25] In this case the task is to assess whether or not the travelling irrigators are 
"vehicles". As the Supreme Court stated in Air Nelson Limited v The New Zealand 
Amalgamated Engineering, Printing and Manufacturing Union Inc20

: 

... the issue is not one of construction but of application. 

[26] We were given quite extensive argument as to why pivot inigators are not 
"vehicles" within the meaning of the definition. The difficulty is that a pivot irrigator is 
fixed to the ground at the point where it is connected to the riser. That suggests it is a 
structme. On the other hand a modern itTigator is movable - and does move - which 

19 

20 
The New Zealand Oxford Diclionmy [OUP, 2005] p 1250. 
Air Nelson Limited v The New Zealand Amalgamated Engineering, Printing and Mamifacturing 
Union Inc SC78/2009; [2010] NZSC 53. 
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suggests it may be not be a building. We do not find the arguments to resolve that 
paradox particularly convincing either way. 

[27] However, the Council had an altemative line of attack. Mr Hardie submitted on 
the basis that the water delivery system and the pivot irrigator can be classified as two 
separate structures that the pivot structure should be classed as a "vehicle", bearing in 
mind they are excluded from the definition of"building". 

[28] As a preliminary point we observe that Mr Hardie's division is urrnecessary, 
because the exception to the definition refers to vehicles whether they are movable or 
fixed. 

[29] A pivot inigator conveys water from the riser at the end of the supply system to 
where it is to be sprayed on to the land. It also has wheels. Because it has wheels and 
caiTies something, it is a vehicle. Similarly if one looks at pamgraph (e) of the Land 
Transp01i Act 1998 definition, it is quite obvious that pivot iiTigators are vehicles: they 
are "contrivance(s) equipped with wheels" (on which they move). Nor do they come 
within the exception (to the exception). 

Result 
[30] Under section 313 of the RMA, we intend to make the declaration as sought by 
the Council with some minor modifications. 

Jacksoj\Jud_Rule\d\Mackenzie District Council- Irrigation-Decision 


